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Nebraska Filing Requirementsfor
Workers Compensation “Large’” Deductibles

Except as specificaly noted, these approva standards and other requirements apply only to so-called
“large’ deductibles, NOT to smadl medicd deductibles. (Nebraska workers compensation law
requires that small medica deductibles — $500, $1000, $1500, $2000 and $2500 — be offered to any
insured that requests them.)
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Insurers are not obligated to offer “large” deductibles, or to offer them in all amounts that these
rules might alow.

In no event shal a deductible of less than $50,000 be offered or written under the “large’
deductible law.

The insurer must handle the defense and settlement of al clams asif no deductible gpplies. All
costs borne by the employer must be in the form of premium payments and loss or ALAE
reimbursements to the insurer. The employer must not pay anything to an entity other than the
insurer (i.e, TPA’s, atorneys or doctors) in fulfillment of workers compensation obligations.
If an independent adjusting service handles clams, any hillings from this service must be to the
insurer, not the employer.

The policy must be clear in these regards, and not need to rely on the statutory obligation of the
insurer or a conformance clause in order for these items to be understood. Any provisons
referring to the ability of the insurer to “advance” money to the employer are unacceptable, as
the insurer must pay al losses, loss adjustment expenses and taxes or assessments directly.
Provisons that appear to give the employer the right to control, approve or disapprove
payments or settlements are not alowable.

Coverage written under these forms is to be considered workers compensation coverage for
annua statement reporting, workers compensation and insurance laws, and, usng premium
after deductible credits, as abasis of assigned risk assessments or assgnments',

The deductible amount that the employer must reimburse may be any one of the following:

@ Benefitsonly;

(b) The sum of benefits and actua ALAE; or

(© Benefits only, but the employer is liable to reimburse actud ALAE in addition to the
deductible gpplying to the benefits.

1

As of thiswriting, no such assessments or assignments apply, but it is always possible that this may change in
the future.
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(d) Any reasonable pro-ration of ALAE between the insurer and the employer is
acceptable.

Employers liability coverage may be included with any of the above.

The law is not specific on whether deductibles must be per-person or per-accident. The
“norma” form of deductible (per-accident for accidentd injury and per-person for disease) is
acceptable. Other proposas will be consdered on their merits.

Deductibles shdl only be made available where the “basis premium” exceeds $125,000. “Basis
premium” is defined to be the sum of projected payrolls (for al states where coverage applies)
times rates which will be in effect at policy inception, with al expense discounts and modifiers
applying except for deductible credits or ECP modifications.

To arive a premium thresholds, it is acceptable to combine payrolls for employers under
common ownership, provided that dl such related employers are written under the same policy
and subject to the same deductible for Nebraska losses. It is NOT mandatory, however, to
have dl related employers subject to the same deductible, provided they are written on different
policies and it is not necessary to combine their payrolls in order to meet minimum sze
requirements to apply any deductible provided.

A policy shdl not be written with a deductible to exceed 40% of the “basis premium.” If,
however, the final audited payrolls show that the deductible actualy exceeded 40% of what the
premium would have been on a non-deductible bagis, this does not imply that the deductible
which was in effect must be changed retroactively. The provisions of the policy will continue

to apply.

Rate credits for deductibles are alowed to be determined on ajudgment basis. While afiling of
manua pages needs to be made that will assure that policies are written in accordance with
Nebraska law, the manual pages do not need to include a schedule of deductible credits.
Individud risk filings are not necessary.

Even though guide rating is dlowed, as described above, policy rating must preserve and use
usua payroll and classification information and require the use of audited payrolls after policy
expiration. In other words, “flat charge’ rating that does not rely upon standard workers
compensation rating classifications and actuad audited payrollsisnot allowable.

Deductibles must gpply to dl losses (or dl losses + ALAE) on a medicd + indemnity bags,
regardless of any characterigtics of the clam. (For ingtance, clams aisng from arcraft
accidents are not to be subject to a different deductible amount than claims arising from other
accidentd injuries))

2 Virtualy dl policyholders with a “basis premium” that exceeds $125,000 will quaify for trestment as an exempt
commercia policyholder (ECP) under Chapter 73. For ECP's, insurers may apply credits or debits to workers
compensation insurance in addition to their filed rates, but such additional ECP credits or debits shall not be used in
the determination of the maximum allowable deductible.
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Insurers may offer an endorsement to limit the aggregate amount to be reimbursed by the
employer under the deductible provison due to clams arisng during the policy period. This
coverage must be included on the same policy as the rest of the workers compensation
coverage.

If an aggregate stop-loss is provided by the policy and the employer’s retention limit is a flat
amount, or if aflat minimum retention is used in a “greater of” fashion in conjunction with a
retention limit that is a function of audited payrolls and premiums, then this flat annua amount
must not be less than the “bagis premium”.  This requirement notwithstanding, the policy must
provide for proration of any flat aggregate retention limits in the event of cancellation by the
insurer. Exception: The policy may state that proration of the aggregate retention limit will not
occur in the event of cancellation due to nonpayment or other serious breach of contract.
These “serious breaches’ would need to be detailed in the cancellation provisions.

If the employer’s aggregate retention limit is a function of audited premiums or payrolls,
without a flat minimum being used, then the gpplicable coverage formula must not be designed
to yield a smdler annua retention than the “basis premium”. In this case, however, if it occurs
that audited payrolls would produce a pre-deductible premium that is less than the “basis
premium”, then it is not unacceptable if the calculated retention turns out to be less than the
minimum target otherwise specified in this paragraph.

The manud rules must state that coverage is to be provided only when the financia impact of
the retention amount (that is, the effect of the deductible, subject to any aggregate provided on
the policy) will remain uninsured.

We have seen proposed provisions that would alow the insurer to cancd the large deductible
endorsement, but otherwise keep the policy in force, causng the policy to revert to a
“guaranteed cost” contract. Such an amendment to the policy is unacceptable on a retroactive
bas's, and can be made on a going-forward basis only with agreement from he employer. This
datement notwithstanding, provisons similar to retro provisons deding with employer
insolvency may be included in the policy, and can be extended to nonpayment situations. Such
provisions could dlow an insurer to vaue dl clams on an incurred basis for the purpose of
making a clam againgt the employer’sLOC or receiver.

Without modification to address annuity-type settlements, an insurer can find itsdf in the
dtuation where it needs to bill an employer monthly or quarterly for 20, 30 or more years, until
an annuitant dies, remarries, or the payments finally sum to the deductible amount. If an
insurer wishes to smply ignore this rare Stuation — fine, we will gpprove that. If, however, an
insurer wishes to address this dtuation, then there are quite a few complications. The
discusson shown on the next several pages, up to the bold-face reference to
REQUIREMENT, can be ignored if you choose not to specifically address annuity-type
settlements. But we recommend that you take alook at it.
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Settlement (by commutation) of reimbursements duetheinsurer
L ump-sum settlements

“Large’ deductible workers compensation contemplates reimbursement to the insurer after payment
has been made on behdf of the employer. An advantage to this arrangement, as opposed to
retrospective rating, is that the employer doesn’'t need to agree with loss reserves that the insurer has
established. A shortcoming, however, is that certain annuity-type losses may require the insurer to bill
the insured on amonthly or quarterly basis for an extended period.

When annuity-type claims occur under a retrospectively rated contract, it is common for the employer
and insurer to eventudly agree that a given retrospective premium caculation is to be consdered find.

In this fashion, while the insurer must <till send out regular checks to the clamant, the necessity of
annua hillings to the employer (to settle up reserve changes) is eiminated. In addition, the settlement
with the employer can fairly reflect the time value of money.

The dtuation is more complicated in the case of employers written under “large deductible’ palicies,
but a pardle agreement would be acceptable.  An employer and insurer could agree to a find
settlement based on the sum of the present vaues of expected future payments, after such expected
payments have first been limited by the deductible amount. Thisis to be distinguished from applying
the deductible limit to the sum of the present vaues of future claim payments.

An example can serve to illudtrate the last two sentences in the prior paragraph. Suppose that an
insurer is obligated to pay $10,000 annudly for the life of a widow. The present vaue of these
expected payments is $120,000 and the deductible is $100,000. Under these circumgtances, if the
insurer seeks to reach a fina settlement with the employer without undertaking a lump-sum settlement
of the actud claim, then afair rembursement settlement should be for less than $100,000. Basicdly, it
would the present vaue of 10 annud payments of $10,000, which will be less than $100,000 because
of interest and mortality.

None of the above applies when an insurer actualy settles an annuity-type claim with the claimant on a
lump sum bass. In this case, unless the insurer has specid provisions in the contract (and, to date,
we ve never see any proposed), the insured would be ligble for the amount of the settlement up to the
deductible provision, without reduction for either the time value of money or for other contingencies.

Clearly, it is the case that an insurer can leave itsalf open for accusations of bad fath if it attempts to
settle a dlam with ordinary annuity-type benefits on a lump-sum basis. The insurer may stand to
benefit to the detriment or potentia detriment of the powerless policyholder. And, in both cases, the
policyholder islikely to be quite unappreciative.

What we believe would be fairest, and what we would wish to encourage, would be a provison
something like the following, using the usua “welyou” language:

If we settle aclam on a“lump-sum basis, and
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If, absent the “lump-sum” settlement, the clam would involve defined periodic
payments, and

If the sum of these periodic payments, not discounted for the time value of money,
mortaity, remarriage and other contingencies, potentiadly could have exceeded the
deductible amount, then

The amount which you must reimburse us for this “lump-sum” settlement shall be determined
in the following manner:

Firg, paid losses, unpaid losses which are certain, and potential unpaid losses which
sum to an amount equa to the deductible shall be identified, then

The unpaid amounts so identified shall be reduced actuaridly to recognize the time
vaue of money and, to the extent gpplicable, mortality, remarriage and other
contingencies, and then

The unpaid amounts, so reduced, shal be summed.

Actuarial and other presumptions for these calculations shall be the same as those used by usto
determine the actual amount paid to settle the claim.

Comment 1. Wearen't proud of thiswording; we hope that somebody else can do better.

Comment 22 A smilar formula could dso be used to address the “rembursement settlement”
questions raised earlier, except that “ reimbursement settlements’ can be negotiated in advance, which
makes this unnecessary.

REQUIREMENT: Manud pages and forms which are in conflict with the approva standards
described on the preceding pages must be changed to obtain approva. This may be done on a
“Nebraskaexception” basis. In addition, insurers must acknowledge that they have been notified of the
datistica consderations outlined below:

(@D} The insurer must provide complete statistical reporting of all incurred clams (“unit data’) to
the NCCI so0 that the NCCI’s experience rating and classfication ratemaking can be done
without degradation. This means that reserves must be established for individud clams that
are not immediately settled, even though the insurer may anticipate that the clam will
ultimately settle for less than the deductible amount.

2 The insurer must be able to provide aggregate financial data to the NCCI for deductible
policies on a gross basis; that is, asif no deductibles applied. This will be a specid NCCI cal
for Nebraska.

3 Nothing in deductible arrangements may dter reports received by the Nebraska Workers
Compensation Court.
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4 Premium taxes.  All amounts collected by insurers (which must be exactly the same as the
amounts spent by employers) pursuant to deductible insurance contracts are to be consdered
as premium except:

@ loss amounts reimbursed by employersto insurers, and
(b) ALAE reimbursed by employersto insurers.

(5) Workers Compensation Trust Fund® Assessmentss These assessments, whenever they are
collected, will be 2% of losses (not losses + ALAE) paid during the calendar year, including

losses reimbursable under deductible plans. (This includes “large’ deductible plans as well as
the NCCl-filed medica-only “smdl” deductible plan.)

Insurers must be able and will be required to report losses paid on behaf of employers pursuant
to deductible forms as a supplement to premium tax forms submitted to the Department of
Insurance. Tax forms promulgated by the Department require the reporting of losses paid that
would have been reported as part of the annua statement page 15 if no WC deductible
provisions applied.

Rating and Recoupment for
Workers Compensation Trust Fund and RML Charges
Addendum to Approval Standards

In the filings received since we promulgated filing standards for large deductibles, our requests for
rating examples uncovered certain types of rating errors for virtualy al insurers. Specifically, these
errors involved improper recognition of assessments. We noted that policy forms which proposed
recoupment of actual assessments and residua market loads dl involved overcharges.

As such, we disgpprove any forms that would recoup actua assessments. This addendum is intended
to explain why we decided to disgpprove such forms. The mechanics of doing this properly would be
cumbersome, and not a single proposd to date has shown correct rating and billing procedures to
accomplish thisfeat. Rather than working at great lengths with insurers to design procedures that we
expect would be misgpplied anyway, we believe it is better to disapprove forms that propose actual
recoupment. We believe that the smpler dternative, which is for insurers to reflect these cogts in their
premium charges, is aso the better dternative.

Specificaly, we have seen the following problems:

@ Difficulties arise when the insurer wishes to recoup actud 1oss-based assessments. Whilethisis
far in principle, it becomes very complicated to apply correctly. The actual means of collecting

% This fund combined the formerly separate Vocational Rehabilitation and Second Injury Funds. While statutory
provisions applying to second injury claims no longer apply, old claims are till being run off.
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the Workers Compensation Trust Fund is an assessment on paid losses on an erratic basis. To
collect this assessment properly from deductible insureds would require:

@ The insurer must wait until after the end of each year - which would be after they have
otherwise billed for most of the losses,

(b) The insurer must then determine whether aloss-based assessment is being made,
(© The insurer must then apply the 2% tax rate to dl paid losses during the prior year and,

(d) Then, long after the policyholder has reimbursed the insurer for the losses, the insurer
must bill for the 2% tax applying.

For deductible insureds, it would be best to add an additional amount to the tax load for an
average amount of loss-based assessments and not charge for actud assessments. In addition
to being reasonably fair, this procedure is smpler from a hilling and datistical reporting
standpoint. Proposasto pass “actud” assessments back to the insured will be disapproved for
the reasons just mentioned.

Some insurers have aso proposed to pass the costs for actud RML’ s back to theinsured. This
would aso be very cumbersome for billing purposes — worse than assessments for second
injury and vocational rehabilitation. Given this difficulty, plus the fact that Nebraska s RML’s
have been very low”*, we shal disapprove policy provisionsto this effect.

4

As of this writing, the voluntary market has no responsibility for shortfalls that may occur in Nebraska's
assigned risk business, but it is possible that this could change in the future.
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