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I
1 Summary Judgment Summary judgment is proper

Whj
n the pleadings and evidence

admitted at the hearing disclose that there is no genuine issue as to any material fact or as to the

ultimate inferences that may be drawn from those facts and thai the moving party is entitled to

judgment as amatteroflaw

2 Summary Judgment Appeal and Error In reviewing a s ary judgment an appellate
court views the evidence in a light most favorable to the party against whom the judgment is

granted and gives such party the benefit of all reasonable inferences deducible from the

evidence I
3 Insurance Contracts Intent Appeal and Error An ins ance policy is a contract In an

I

appellate review of an insurance policy the court construes thel policy as any other contract to

give effect to the parties intentions at the time the writing wasm1ade
I

4 Insurance Contracts In construing an insurance contract la court must give effect to the

instrument as a whole and if possible to every part thereof I
5 While an ambiguous insurance policy will be c nstrued in favor of the insured

ambiguity will not be read into policy language which is plai and unambiguous in order to

construe it against the preparer ofthe contract I
6 Contracts Statutes Statutes in existence at the time of the lexecution of a contract become

part ofthe contract as if set forth therein I
7 Prejudgment Interest Prejudgment interest may be awarded only as provided in Neb Rev

I

Stat 45 103 02 2 Reissue 2004 I
8 Prejudgment Interest Appeal and Error Whether prejudgfuent interest should be awarded

is reviewed de novo on appeal I
9 Prejudgment Interest Claims Prejudgment interest undelr Neb Rev Stat 45 103 02

Reissue 2004 is recoverable only when the claim is liquid ted that is when there is no

reasonable controversy as to either the plaintiffs right to recoverlor the amount of such recovery
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HEAVICAN C l WRIGHT CONNOLLY GERRARD STEPHAN MCCORMACK and

MILLERLERMAN lJ

GERRARD J

International Nutrition Inc acquired workers compensation insurance from The

Travelers Indemnity Company Travelers through the Stat of Nebraska s assigned risk

program Soon after the policy term began Travelers chemged International Nutrition s

classification code and retroactively applied the change w ch resulted in an increase in

International Nutrition s premium payments Travelers sued Int ational Nutrition for failure to

pay the premiums The primary issue presented in this appe l is whether Travelers had the

authority to change International Nutrition s classification co e and retroactively apply the

change I
BACKGROUND i

ASSIGNED RISK PROGRAM

The Nebraska Workers Compensation Actl requires th few exceptions that every

employer carry workers compensation insurance 2
For empl yers who cannot acquire such

insurance on the open market the State of Nebraska has

estabtished
a workers compensation

insurance program that allows employers to obtain insurance co erage under the state s assigned
risk program At all times relevant to this case Travelers was under contract with the state to

serve as the sole provider of workers compensation coverage if employers required to use the

assigned risk program I
Under the assigned risk program an employer s premlum payment is determined by

among other things the employer s annual payroll and classifiqation code Classification codes

are assigned based on the general nature of the employer s business Different types of

businesses involve different levels of risk and as a result di rent levels of premiums apPlY
The classification codes are promulgated by the National Co cil on Compensation Insurance

Inc NCCI a rating organization licensed in Nebraska to m e and file rules rating values

classifications and rating plans for workers compensation i urance Pursuant to Travelers

contract with the State of Nebraska Travelers is required to usb the classification codes rates

filing data and forms filed by the NCCI and approved by the Ne raska Department ofInsurance

Two manuals published by the NCCI are relevant to this case the Basic Manual
I

which among other things promulgates rules for insurers an the Scopes of Basic Manual

Classifications or Scopes Manual which lists and describ s the classification codes The

NCCI Basic Manual provides that when a correction in a

claS1ification
results in an increased

premium the correction is retroactively applied to the start ofth policy if the correction is made

during the first 120 days ofthe policy
I

I Neb Rev Stat S 48 101 et seq Reissue 2004 Cum Supp 2006

2

s 48 106 I
S 48 146 01

I
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INTERNATIONAL NUTRITION

International Nutrition is a company involved in the p duction and sale ofnutritional
and medicated supplements to the livestock and poultry inaustries International Nutrition

receives bulk raw materials such as rice hulls and limestone

jhich
are stored in large holding

storage areas Supplemental products such as medications and itamins are then mixed into the

bulk raw material After the mixing is complete the finished Pjoduct is packaged into both 25
and 50 pound bags International Nutrition describes its manutacturing operation as primarily
one of mixing and packaging The finished product is then old to International Nutrition s

I
customers including feed manufacturers animal food manufa urers feedlots egg operations
and poultry farms International Nutrition s administrative rocedures and manufacturing
practices are regulated by the U S Food and Drug Administratio

International Nutrition was unable to obtain workers compensation insurance on the

open market and as a result submitted an application for c9verage under the assigned risk

program In its application International Nutrition provided estimated annual payroll and
indicated that the work performed by a portion of its emplotees fell under the NCCs job
classification code 4611 Classification code 4611 applies 0 employers engaged in the

compounding blending or packing ofdrugs medicines or ph ceutical preparations
Given this information Travelers extended coverage to nternational Nutrition on March

16 2001 by issuing a binder letter and manual The binder Ie er explained that jt was only a

temporary insurance contract and that International Nutrition w uld be receiving its new policy
in approximately 20 days at which point the binder letter would e canceled

Included with the binder letter was a 6 page manual pre ared by Travelers Section V of
this manual entitled Premium Audits stated

In accordance with policy provisions and so th t you pay only what you owe

audits are required for all workers compensation olicies to determine accurate

premIUms
To confirm that your policy is priced accurately from the start we may need to

conduct apreliminary audit that involves a review of r cent payroll and other business
records within the first 90 days of coverage on new pOlities Ifthis is needed an auditor
will contact you toschedule aconvenient time

On March 22 2001 Travelers sent a letter to Internation Nutrition s insurance agent
requesting a detailed description of International Nutrition s btlsiness Travelers requested this
information in order to verify that the classification codes listed on International Nutrition s

application were correct International Nutrition provided Trayelers with a description of its

business on April 4
JTravelers had issued the actual insurance policy to Interpational Nutrition on March 30

2001 Based on the information provided in International

Nutrition
s application the policy

included an estimated annual premium of 27 806 and class fied a portion of International

Nutrition s employees under classification code 4611

The precise language of the policy will be set forth in gr ater detail below Summarized
the policy provided that its terms could not be changed or wai ed except by endorsement The

policy further provided that the premiums would be determine by the relevant manuals The
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